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unfinished business: the Congress’s fail-
ure to provide for public financing of
congressional campaigns,

The concept of public financing of
elections in this country is not new: In
1907, President Theodore Roosevelt
supported the concept in his state-of-
the-union message. In 1907, the Progres-
sive Republican program was seen as
the only way to get corrupt money and
excessive money out of elections, and
that is truer than ever 79 years later.
Campaign finance data of the last 14
years and the current role of money in
politics demonstrate conclusively that
the American public would be better
served by a system of publicly funded
congressional elections than by any
other single campaign finance reform
now under consideration.

MONEY IN CAMPAIGNS

The sheer volume of money in the
political process should be sufficient to
prove the case for limiting its influence.
Campaign finance experts estimate that
campaign spending for all elective
offices reached $1.2 billion in 1980.' The
1982 midterm elections saw campaign
spending top $900 million.” If the cost of
congressional mass mailings in the
amount of $100 million is added to the
total, we again reach the billion-dollar
figure. Another record-setting year was
1984: candidates for the House and
Senate spent more than $374 million.’

1. U.S., Congress, Senate, Committee on
Rules and Administration, Hearings on Cam-
paign Finance Reform Proposals of 1983, 98th
Cong., Ist sess., 26 and 27 Jan., 17 May, and 29
Sept. 1983, pp. 99, 124.

2. “A $900 Million Election Stirs Reform
Cries,” U.S. News & World Report, 20 Dec. 1982,
p. 28.

3. U.S,, Federal Election Commission, FEC
Reports on Financial Activity 1983-1984. Final
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The costs of running for federal office
have increased dramalically in the past
decade or so. The 1984 total compares
with approximately $88 million just ten
years before.* Even discounting- for
inflation during this period, the overall
cost of running for Congress has more
than doubled since 1974,

Even more striking than the totals are
the growing number of House and
Senate candidates who are spending
astronomical sums of money. In 1974,
10 candidates for the House spent more
than $200,000, By 1978, 128 candidates
exceeded that amount, and in 1982, the
number climbed to 353.° In 1974, no
House candidate exceeded $500,000 in
expenditures; 7 candidates reached that
levelin 1978, and 67 did in 1987 ¢ Let us
80 one step further, In 1978, we saw the
first $1 million House candidate. There
were 2 at that level in 1980 and 5 ip
1982.”

Looking at Senate races, one finds
striking expenditure increases in the
elections just completed compared with
the same races six years before. In 1978,

21 Senate candidates Spent more than $1
million in the general election; in 1984,
at least 30 candidates spent that much.
In 1978, 6 candidates Spent more than $2
million, and in 1984, at least 16 did.
Finally, there were 2 candidates who

Report. U.S. Senate and House Candidates
(Washingmn, DC: Federal Election Commission,
1985), p. xii.

4. Common Cause, Campaign Finance Moni-
foring Project: 1974 Congressional Campaign
Finances, vol, 1 , Senate Races ( Washington, DC:
Common Cauge, 1976), p. vi.

5. Norman J. Ornstein et al,, Vital Statistics
on Congress, 1984-85 ed. {Washing:on, DcC:
American Enterprise Institute for Public Policy
Research, 1984), p. 67.

6. Ibid., p. 68.

7. “House Seat Can Cost §] Million,” Wash-
ington Post, 25 Oct. 1984,

Spent more than $4 million in
7 candidates exceeded that ing
sum in 1984. The latter year, 1og
Saw one record-breaking $26'
Senate race.® '
There is another noteworth
Opment allied with these huge i
in campaign costs, The syste
be attracting more people wj
personal wealth, who are uniq
to bear the high cost of seeking
office. In 1982, for instance, hal
candidates for the U.S. Senate rey
were millionaires.® .
What do these figures suggesty
the current state of campaign fing
The views of candidates and
holders provide dne perspectiy
tor Alan Cranston, Democr
California, testified before the
Committee on Rules and Admig
tion in 198]: !

To raise my $3 million campaign f
1980, I averaged a fund raiser every Jli
every 60 hours, for two straight ye;
demand of such a strenuous fupdp
schedulesubstamialiydccrcased the amy
of time I was able to spend meetij
talking with, and listening to people
not prospective contributors, and L
my ability to do many other thing
normally associate with a political ¢4 ul
in a democratic society. ' {

8. U.S,, Federal Election Commigsi
Reports on Financial Activity 1977-197

“ederal Election Comm

1979); idem, FEC Reports on Financial
1983-1984. A

9. “Elections: It Doesn't Hurt to Bes
lionaire,” /. §. News & World Repori,
1982, p. 8.

10. U.S., Congress, Senate, Commi :
Rules and Administration, Hearings on
Application and Administration of the

. Election Campaign Ay of 1971, as Amendeds

Cong., Ist sess., 20 and 24 Nov. 1981, p. 96 3
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8. U.S., Federal Election Commi
Reports on Financial Activity 1977191
report no. 5, U.S. Senate and House
(Washington, DC: Federal Election Com : e
1979); idem, FEC Reports on Findfieg atoj Q'mﬁ'ater goes so far as to call
1983-1984. N _

9. “Elections: It Doesn’t Hurt to
lionaire,” U.S. News & World Repor
1982, p. 8.

10. U.S., Congress, Senate, Coml
Rules and Administration, Hearing
Application and Administration af

. Election Campaign Act of 1971, as Anie
Cong., Ist sess., 20 and 24 Nov. 1931,

tcauses elected officials to
me to raising money than to
13
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These concerns cannot be lightly
dismissed. When we have reached the
point at which an officeholder says,
“Yes, I am troubled by what I have todo
to raise campaign funds; yes, the process
is time consuming and detracts from my
ability to perform the duties of an
elected representative; and yes, the
public perception of the process may
undermine confidence in the system,” all
of us should ask whether more remains
to be done.

Fund-raising is as burdensome—in
some respects, more so—for a chal-
lenger. It is a safe bet that many, many
qualified men and women decide not to
run for office solely because of the
prospect of having to raise the enor-
mous amounts of money the experts say
are necessary to run a competitive race.
Quite simply, the need to attract great
financial resources has become a formid-
able barrier to those contemplating
running for federal office. The price tag
of campaigns, and the necessity of rais-
ing these huge amounts from private
sources, should cause us to have grave
doubts about how open the system
remains. While the ability to attract vast
sums of campaign contributions may be
one means of testing a candidate’s
appeal, it should not be the only one,
and certainly it should not be the single
most important factor in determining a
candidate’s qualifications for higher
office.

Compounding a challenger’s fund-
raising problems is the increasingly
common practice of incumbents’accum-
ulating substantial campaign war chests
far in advance of the next election.'* In
part an understandable response to the

14. As of 31 Dec. 1982, nine Senate incumbents
up for reelection in 1984 had raised over $100,000,
and three of these had raised in excess of $600,000.
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prospect of costly campaigns, campaign
war chests are also, in the candid
assessment of one member of Congress,
“one of the opportunities incumbents
have to frighten off opponents,” with
the result, he remarked, of “reduc[ing]
the possibility of viable choices, which is
what democracy and freedom are all
about.”™”

While difficulty in raising money and
the deterrent effect of incumbents’ war
chests keep many prospective challengers
out of the race, they do not discourage
candidates able to make substantial
contributions from their personal funds.
As the statistics presented before sug-
gest, the incidence of very wealthy
candidates seeking political office is on
the upsurge. In 1982, 15 Senate general-
election candidates contributed $100,000
or more to their campaigns.'® Prelimi-
nary figures for 1984 show that 12
Senate candidates lent their campaigns
$100,000 or more."” In what seemed
certain to be an all-time record, a losing
Senate candidate spent over $6.8 million
of his personal funds in 1982." Two
years later, however, 1984 proved to be
another record-breaking year, when a
winning Senate candidate spent $10
million on his own campaign."’

15. U.S., Congress, House, Committee on
House Administration, Task Force on Elections,
Hearings on Campaign Finance Reform, 98th
Cong., st sess., 9, 16, 21, and 23 June, 8 July, 22
and 23 Aug., and 12 Oct. 1983, p. 197.

16. Richard E. Cohen, “Giving till It Hurts:
1982 Campaign Prompts New Look at Financing
Races,” National Journal, 18 Dec. 1982, pp.
2146-47.

17. U.S., Federal Election Commission,
“Aggregate Loans from the Candidate as Reported
by Major Party General Election Senate Cam-
paigns, 1983-84 Election Cycle” (Data generated
from a computerized data base, Federal Election
Commission, 1985).

18. Cohen, “Giving till It Hurts,” p. 2146.

19. Federal Election Commission, FEC Reports
on Financial Activity 1983-1984, p. 331.
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government and will seek a voice in
formulating governmental policy is
understandable. The growing presence
of PACs, however, has raised fears that
these special interests have come to play
a disproportionate role—a role that
may carry with it the seeds of actual or
potential corruption.

In response to concern about PAC
giving, some have called for an increase
in the limits on individual contributions,
an argument strengthened by the fact
that no adjustment has been made since
the limits were set in 1974. The $1000
limit, however, is even now beyond the
reach of the vast majority of individual
contributors. Raising limits on individ-
uals might not awaken fears that candi-
dates will once again become beholden
to individual large contributors, but it
would continue to shift the basis of
campaign support toward those with
greater financial resources. It would not
solve the basic problem of how to keep
the system open and fair.

If campaign contributions carry their
own political message, as we must
acknowledge they do, the missing ele-
ment in today’s campaigns is the unar-
ticulated view of those who are not well
organized, who lack the financial
resources and perhaps the motivationto
be active participants in the process. If
they are to be represented in govern-
ment and their interests taken into
account, their presence should be
acknowledged at the stage at which the
issues are framed and the agendas set for
making future public policy—in cam-
paigns for elective office. The current
system of campaign finance has made it
increasingly difficult to accomplish this
goal.
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CONGRESSIONAL POWER TO
REGULATE MONEY
IN CAMPAIGNS

Congress, in attempting to regulate
the role of money in campaigns, faces a
difficult question: the degree to which
money in politics is entitled to protec-
tion as speech under the First Amend-
ment. The Supreme Court in Buckley v.
Valeo® reviewed the constitutionality of
limits on campaign contributions and
expenditures enacted by Congress in the
Federal Election Campaign Act of 1971,
as amended in 1974. The Court’s analy-
sis began, significantly, with its obser-
vation that “virtually every means of
communicating ideas in today’s mass
society requires the expenditure of
money.” **

The Court saw contribution limits as
only a marginal restriction on the con-
tributor’s ability to engage in political
communication, characterizing contri-
butions as mere speech by proxy.” While
the Court found that contribution limits
worked a more significant restraint on
freedom of political association, it
upheld the limits, citing an earlier deci-
sion that “even a ‘significant interfer-
ence’ with protected rights of political
association may be sustained if the State
demonstrates a sufficiently important
interest and employs means closely
drawn to avoid unnecessary abridgment
of associational freedoms.”** The Court
found such justification by looking to
the act’s primary purpose of preventing
the fact or appearance of undue influ-
ence. “To the extent that large contri-
butions are given to secure political quid
pro quos from current and potential
officeholders, the integrity of our system

23. 424 U.S. 1 (1976).
24. Ibid., p. 19.
25. Ibid., p. 21.
26. Ibid., p. 25.

of represgmative gnver“men(_hl i
mined.” *

On the other hand, the Court f
that limits on expenditures bt
dates and their supporters i
direct and substantial restraings o

quantity of political speech, Mo

since the expenditure limits, y,
limits on contributions, did nog s
purpose of eliminating the

appearance of CorruptiOn,. th&
II h

found no justification for
restriction. .

Following this analysis, the
struck down a $1000 limit on
ditures by individuals that were t
independent of the candidate’s
The Court reasoned that such
dent expenditures provided only
assistance to a candidate and ¢o
prove counterproductive to aca
campaign. Thus the Court ¢
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commitments from a candid
reviewing the Federal Electio
paign Act’s limit on: a candic
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using his or her own funds would be
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The Court specifically fou
neither equalizing the relative 2
individuals and groups to'inil
outcome of elections nor equall
relative financial resources of the
dates was a sufficient or even pe
ble governmental interest t0]
serious First Amendment in
represented by expenditure limi
the Court held, limits on overaﬁ_-_
paign expenditures, on indepé

27. Ibid., p. 26.
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limit on the amount candidates may
contribute to their own campaigns
would eliminate the unfair advantage
enjoyed by those with great personal
wealth. And most important, public
financing in congressional campaigns
would restore a missing equilibrium
between the sources of campaign fund-
ing and give officeholders a greater
measure of freedom to address issues in
the broad national interest. Such results
would go a long way toward renewing
public belief in the integrity of the
electoral process.

Some will say that such further
reforms will only lead to more creative
means of circumventing the limits, that
“special interest money has always
found its way into the political system

. [and] always will.”*’ All reform,
however, is based on the notion that
there are values at stake that make it
worthwhile and, in some instances,
imperative to control the potential for
abuse in a system. That reforms at times
have failed to achieve their stated goals,
or that they have produced unintended
and perhaps undesirable consequences,
should not lead us to abandon efforts to
safeguard the integrity of a process so
vital to the preservation of democratic
values.

Perhaps as important as stating what
public funding would do is stating what
it would not do. The most serious con-
cern is' that publicly funded congres-
sional campaigns, with limits on
spending, would divert money into
other channels—specifically, into inde-
pendent expenditures. The emergence
of independent expenditures in the
aftermath of Buckley reasonably could

29. Committee on Rules and Administration,
Campaign Finance Reform Proposals of 1983,
p. 107, n. 5.
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lead us to expect a growth, even a surge,
in independent spending following enact-
ment of public finance legislation. Wit-
nesses in congressional hearings have
been blunt in saying so. _

An example cited is the publicly
funded 1980 presidential general elec-
tion, in which individuals’ circumscribed
ability to contribute to the presidential
campaign gave impetus to the creation
of political committees operating inde-
pendently of the major candidates’
committees. A similar phenomenon is
projected for congressional campaigns,

-‘which, we are told, will become battle-

grounds for a kind of independent-
expenditure guerrilla warfare in which
“Terry Dolan . . . and anyone else with
the guts, the desire, and thelists. . . [can]
become the future political kingmakers.™"

Regulating independent
expenditures

Even if independent expenditures
increased dramatically, we do not have
to accept as inevitable that they would
wreak havoc on the political system.
Instead, we should ask what means exist
for regulating independent expenditures,
if they become a problem.

The Supreme Court, in striking down
limits on independent expenditures in
Buckley, stated, “Independent advocacy

. does not presently appear to pose
dangers of real or apparent corruption
comparable to those identified with
large campaign contributions.™" Unfor-
tunately, in a more recent case the
Supreme Court again struck down lim-
its on independent expenditures, hold-
ing unconstitutional a $1000 limit on
independent spending by political com-
mittees in support of candidates in

30. Ibid., p. 145.
31. 424 U.S., p. 46.

presidential general electig
accepted public funding. The g
7-to-2 decision held that the ¢

tures in question were ennt[gd

a showing of any tendency
corrupt or to give the appes
corruption,”” the $1000 limig w4
stitutionally infirm. As Justice:
notes in his dissent, the Courgls’
tinuing reluctance to defer to Co
in Congress’s effort to regul
paign finance remains a formic
barrier to achieving a system
designed, in his words, to “elin
danger of corruption, maintain py
confidence in the integrity of

political campaigning down to
sonable level.™ -

Even though the Supreme Co
the present appears unconvmced"
there are compelling reasons forli
independent spending, Congress
take steps to curb the abuses

of the requirement that there
coordination with a candidates
campaign.”® Second, Congress shoul
consider new legislative means of
teracting the harmful effects of 1
pendent expenditures in more

ways.
A question to be considered: a': :

outset is whether the independent expem
32. FEC v. National Conservativé

Action Committee, 105 S.Ct. 1459 (1985}
33. Tbid., p. 1475. :

C. Oldaker, “Of Philosophers, FoXes
Finances: Can the Federal Election Co!
Ever Do an Adequate Job?” this issue 0f
Annals of the American Academy of Polltlﬂl.
Social Science.
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do not mean that they cannot have
harmful consequences for the political
process. If these occur, Congress should
consider new legislation to address the
problem.

Public finance
and political parties

The discussion of the consequences
of public finance would be incomplete
without asking what effect it would have
on the political parties. In spite of early
predictions, it is obvious that campaign
finance regulation has not brought
about the demise of the major parties.
The Republican Party, in a way now
being copied by the Democrats, has
adapted remarkably well to both the law
and the new technologies of campaign-
ing. Within the constraints of contri-
bution limits, the Republican National
Committee, the National Republican
Senatorial Committee, and the National
Republican Congressional Committee
have all been enormously successful
fundraisers, able to assist Republican
candidates up to the maximum allowable
limits under current law. Although
parity does not now exist between the
two major parties in fund-raising abil-
ity, it will no doubt come to pass before
the decade is out.

Public funding need not affect the
contributions and coordinated spending
efforts parties are currently able to make
on behalf of candidates. Ways of further
expanding the parties’role might well be
explored, both in the context of publicly
funded congressional races and through
other legislative proposals to encourage
party-building efforts. As significant as
the monetary contributions of parties
are, considerable advantages flow from
an ongoing organizational structure and
a steadily growing body of expertise on
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effective campaign techniques. Some, in
fact, see parties taking over many of the
functions of political consultants in
providing campaign services to candi-
dates, a development that would further
enhance the role of parties as formidable
players in campaign finance.

Proposals for publicly funded cam-
paigns also have raised the conflicting
concerns that the major parties will face
an onslaught of third-party and inde-
pendent candidacies and that such a
system will altogether freeze out candi-
dacies from other than the major par-
ties. Both fears seem exaggerated.

A system of public finance cannot
constitutionally exclude independent
and third-party candidates. Yet the con-
cern that public finance would artifi-
cially bolster independent and third-
party candidacies seems unwarranted.
Virtually every public finance proposal
discussed in Congress has imposed a
threshold eligibility requirement. The
requirement may consist of a specified
amount of money that a candidate must
raise in order to qualify for public funds
or a certain number or percentage of
signatures of qualified voters or of
ballots cast in the election.

To the extent that third-party can-
didates or independents are able to meet
reasonable qualifying thresholds, they
are entitled to some measure of public
funding, a result that should not threaten
the stability of the system. While public
funding may to some extent stimulate
fund-raising efforts or other activity by
third-party candidates in order to qual-
ify for public funds, it is difficult to see
how a system of matching grants would
radically change the amount of funds
available to non-major-party candidates
in the process.

Incumbents and
public finance

Finally, a word should be said af
the alleged pro-incumbent biag ofp 1
finance. This is a subject on w
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38. Figures showing relative campaign
ditures by incumbents and challengers in
which the incumbent was defeated reveal that
the period 1974-82, successful challengers W
outspent by incumbents in the aggregate inth
out of five of these elections. See Ornstein e
Vital Statistics on Congress, p. 67.
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account concerns about the advantages
of incumbency and, if necessary, must
include provisions to compensate chal-
lengers for such advantages. That such
adjustments may be needed should not
overshadow the many positive attributes
of a system of publicly funded congres-
sional elections.

CONCLUSION

Public funding of congressional races
is a workable solution to the problems
that are most troubling in the current
system of campaign finance. The role
money plays in elections has made it
increasingly difficult for the democratic
process to function properly. If we con-
tinue on our present course, eventually
we will reach the day when the amassing
and spending of campaign money will
have fatally undermined public confi-
dence in the process and thwarted the
democratic values the system is sup-
posed to serve. The vast sums of money
in contemporary campaigns already
have had a corrosive effect on partici-
patory democracy. If unchecked, the
influence of money will continue to
exaggerate and exacerbate an imbalance
based on unequal financial resources
and will further dispossess those who
already have too little say in the deci-
sions of government.

Congress 15 years ago set out to
reform the role of money in politics. It is
time it finished the job.

use of Senate radio and television studies in the 60
days preceding an election in which the senatorisa
candidate (par. 6).



